IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PASCO COUNTY, FLORIDA
CIVIL DIVISION

OFFICE OF THE ATTORNEY GENERAL,
DEPARTMENT OF LEGAL AFFAIRS,

STATE OF FLORIDA, A
Plaintiff, Case No.: 51-2010-CA-2912-WS/G

V.

BOTFLY, LLC, DAVID R. LEWALSKI,
JON J. HAMMILL, and JON J. HAMMILL, P.A.,
Defendants.

/

NOTICE OF OPPORTUNITY TO OBJECT
AND FOR HEARING

The Court will consider this motion, objection, or other matter
without further notice or hearing unless a party in interest files an
objection within 14 days from the date this paper is entered on the
docket. If you object to the relief requested in this paper, you must-
file your objection with the Clerk of Court at the West Pasco
Judicial Center, 7530 Little Road, New Port Richey, Florida,
34654, and serve a copy on the movant’s attorney, Joseline J.
Hardrick, Esq., Bush Ross, P.A., 1801 N. Highland Avenue,
Tampa, FL 33602.

If you file and serve an objection within the time permitted, the
Court may schedule a hearing and you will be notified. If you do
not file an objection within the time permitted, the Court will
consider that you do not oppose the granting of the relief requested
in the paper, will proceed to consider the paper without further
notice or hearing, and may grant the relief requested.

RECEIVER'S MOTION TO APPROVE
SETTLEMENT WITH LYNDA HAMMILL IN SUPPLEMENTAL PROCEEDING

Michael E. Moecker, the Receiver for Botfly L.L.C. (“Botfly”), David R. Lewalski, and
Jon J. Hammill and all other entities operated, controlled or otherwise associated with the

Defendants’ activities, by and through undersigned counsel (collectively, the “Receivership
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Entities”), moves for the enfry of an order approving a Settlement Agreement reached with
Lynda Hammill (“Hammill”). In support of this Motion, the Receiver states as follows:

A. Background

1. On April 1, 2010, the Office of the Attorney General, Department of Legal
Affairs, State of Florida, initiated this action to ilalt the perpetration of an ongoing frand
perpetrated by Lewalski, Jon J. Hammill and others on investors and potential investors in
Botfly, LLC.

2. That same day, the Court appointed Michael E. Moecker to be the Receiver.

3. Pursuant to the Order Appointing Receiver, the Receiver has the power and duty
to marshal, preserve, protect, maintain, manage and safeguard the assets of the Receivership
Entities in a reasonable, prudent, diligent, and efficient manner.

4, The Order Appointing Receiver requires the Receiver to collect and reduce to
money the assets of the Receivership Entities either by suit, in any court of competent
jurisdiction, or By public or private sale and specifically authorizes him to file suit to recover
property of the Receivership Entities including, but not limited to, fraudulent conveyances and
other claims and causes of actions of the Receivership Entities.

5. The Case Management Order further requires that all settlements in the
Supplemental Proceedings are subjec‘; to Court approval. The Receiver must file in the Main
Case a Motion to Approve the Settlement Agreement on negative notice to the parties in the
Main Case. The Settlement Agreement is only enforceable upon approval of the Court. The
funds subject to the Settlement Agreement must be held in trust until the Court enters an order

approving the Settlement Agreement at issue.
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B. The Dispute

6. Defendant Hammill received funds from the Receivership Entities that was in
excess of the funds invested into Botfly LLC.

7. On December 20, 2011, the Receiver filed a Supplemental Proceeding against the
Defendant in the Pasco County Circuit Case No.: 2011-CA-1681-WS (the “Supplemental
Proceeding”) to collect the funds derived from the Ponzi scheme given to Hammill and used to

purchase, among other things, a 2006 Toyota Tundra as more fully set forth in the Complaint.

8. The Receiver has demanded a refund of the funds from Hammill.
C. The Compromise
9. A Settlement Agreement has been reached between the Receiver and Hammill

resolving their disputes concerning whether all or any portion of the funds received from the
Receivership Entities should be refunded to the Receivership. That settlement is embodied in a
written agreement, a copy of which is attached hereto as Exhibit A (the “Settlement
Agreement”).

10.  The funds subject to the Settlement Agreement are being held in trust until the
Court enters an order approving the Settlement Agreement.

11.  The Settlement Agreement generally provides that, subject to the approval of the
Court, in return for payment of an agreed amount of the Receiver’s demand, the Receiver will
dismiss the Supplemental Proceeding with prejudice pending court approval.

12. By this motion, the Receiver seeks entry of an Order approving the settlement and
compromise and granting related relief, all in accordance with the terms of the Settlement

Agreement.
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D. Interests of the Estate

13.  Resolution of the claim ,set forth in the Settlement Agreement is in the best
interest of the Receivership, the Botfly investors, and the Defendant, and will avoid lengthy and
expensive litigation to resolve the dispute, conserves the Receivership assets and judicial
resources, and avoids the cost of litigation to the Defendant. Litigation of the claim would

require an investment of time by the Receiver and his counsel, incurring additional legal fees,

costs and other expenses.

WHEREFORE, the Receiver moves the Court to approve the settlement reflected by the

attached Settlement Agreement and providing such other and further relief as the Court deems

just and proper.

N f~ -
vatet: CYrlary {1, 20) 7~
i BUSH ROSS, P.A.
{/ Post Office Box 3913
S Tampa, Florida 33601-3913

(813) 224-9255 (telephone)

BX; o /’Z/ y /'T’”/,; 7
ﬁff{?& W. ylx\fé}en
oyda Bar No. 150024
_Igaren Cox
-~Florida Bar No. 456667
Joseline J. Hardrick
Florida Bar No. 71936
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Receiver’s Motion

To Approve Settlement with Lynda Hammill in Supplemental Proceeding has been delivered this

(— J N
/ "’7" “day of January, 2012 to the below named parties in the manner of service as indicated:

Via B-Mail and U.S. Mail
Gregory S. Slemp, Esq.

R. Scott Palmer, Esq.

Nicholas J. Weilhammet, Esq.
PL-01: The Capitol
Tallahassee, Florida 32399-1050

Via B-Mail and U.S. Mail
Inmate David Lewalski
Citrus County Jail

2604 W. Woodland Ridge Dr.
Lecanto, FL 34461

Via E-Mail and U.S. Mail

Steve D. Tran, Esq.

2285 First Avenue North, Suite A
St. Petersburg, FL, 33713

Via U.S. Mail

JonJ. Hammill
Register No. 54487-018
FPC Pensacola

Federal Prison Camp
P.0O. Box 3949
Pensacola, FL 32516

Via E-Mail and U.S. Mail
Gabriel Mazzeo, Esquire
285 Ocklawaha Circle
Quincy FL 32351

Via BE-Mail and U.S. Mail
John D. Geelan

Kaye Scholer LLP

425 Park Ave.

New York, NY 10022-3598

. &L

J Poselifte J. Ha1drlck/
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PASCO COUNTY, FLORIDA
CIVIL DIVISION

MICHAEL B. MOECKER, as Recelver for
BOTFLY, LLC, DAVID R, LRWALSKI, and

JON I. HAMMILL,
Case No.: 51-2011-CA-1 681-WS/H

Plaintiff,
V.
LYNDA HAMMILL,
Defendant,
/
SETTLEMENT AGREEMENT

COMES NOW, the Plaintiff, Michael E. Moecker, Receiver for Botfly, LLC; David R.
Lewalski, and Jon J. Hammill, by and through his undersigned counsel, and the Defendant,
Lynda Hammill (the “Drefendant” and hereby freely and voluntarily agrse to settle this case as

follows:

RECITALS

WHEREAS, on or about April 14, 2011 the Receiver filed a complaint against
Defendant demanding the immediate return of $18,042.10, the purchase price of the 2006 Toyota
Tundra purchased nsing proceeds from Botfly, LLC.

WHEREAS, Defendant admits liability and agrees that she recetved $15,042.10, the
purchase price of the 2006 Toyota Tundra purchased nsing proceeds from Botfly, LLC, less
$3,000.00 submitted by the Defendant towards the purchase,

WHEREAS, Defendant agrees that $15,042.10 (the “Amount Due”) is cutrently due and
owing without deduction, defense ot set off,

WHEREAS, Defendant has requested that the Receiver accept a reduced payment in the
arnount of $13,537.89 (the “Settlentent Axmount”) in full sat{sfaction of all the Recelver’s claims
against Lynda Hanmill which the Receiver is agrecable to do upon the terms and conditions

contained herein.

WHEREAS the parties acknowledge that this Agreement is entered into subject to court
approval pursuant to the Case Managemenl Order entered in the case styled Office of the
Attorney General, Deportment of Legal Affairs, State of Flovida vs. Botfly, LLC, David R.
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Lewalski, Jon J. Hammill, and Jou J. Hammill, P.4., Pasco County Circuit Case No. 51-2010-
CA-2012-WS/G (the “Main Case”). !

AGREEMENT,

NOW, THEREFORE, in consideration of the foregoing and the covenants and
agreements hereinafter set forih, and otlier good and valuable consideration, the receipt and
sufficiency of which are hersby acknowledged, Defendant hereby agrees as follows:

1. Acknowledgments, Defendant hereby acknowledges and agrees that: (a) cach
Recital set forth hereinabave is complets and accurate in all respects and not subject to dispute;
(b) the Reeitals set forth heretnabove ar¢ intended to be part of the terms of this Agreement; ()
Defendant hias no grounds for disputing the validity, existence; andfor enforceability of the
Amount Due as defined in the Recitals; and (d) Defendant affirms her obligation to pay the

Amount Due to the Receiver.

2. Seitlement Payment. Payments due under this section shall b made in the form
of a certified check or money order payable to “BUSH ROSS, P.A. TRUST ACCOUNT" and be
delivered to Joseline J. Hardrick, Esquire, BUSH-ROSS, p.A., P.O. Box 3913, Tampa, Florida

33601-3913. Defendant shall pay {0 Receiver on or before Januaty 5, 9012 the sum of
$13,537.89 (the "Seitlement Fayment.)

3 Forbearance; Preservation of Rights and Remedies. Commenciog upon
execution of this Agreement and continuing through the earlier to occur oft (a) 4 Forbearance
Default (as defined below); (b) payment of the full amount of the Jettlement Amount, Receiver
shall refrain from prosecuting fhis Jawsuit against Defendant to yecover the Amount Due, Except
as cxpressly provided herein, neither the execution, delivery, and effectiveness of this
Agreement, nor the forbearance of Recefver set forth in the preceding sentence, shall in any
manner operale as a waiver of any right or remedy of Receiver under the Order Appointing
Receiver or subsequently granted by the Court. Defendant acknowledge(s) and agree(s) that
Receiver iz aliowed to accept payments during the Forbearance Period or otherwise without
prejudice to any rights or remedios including prosecution of this legal action to recover the
Amount Due. Rsceiver hereby expressly reserves all rights, powers and remedies specifically
given to it thereunder, now or hereafter existing at law or in equity or by statute.

1
Paragtuph ten of the Cosy Munngement Order states i pertinen part that “[a] Settlement Agrecinglit wit] enly by gnfbreeable pon

upproval af (he Cou. Sertiensent funds shall be held in tust until tha Courl enters an order approving the Settement Agreemen ot fssue, Upon
approval of the Settlement Agrepmunt by the Court, setifernent Junds shall be wanstornd to the Recalversiip's Estaie, and the Recgiver shult fil

4 mmovii (o veluntarily disiiss the Supplomental Proceeding with prefudice
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4, Default. The ocourrence of any of the following shall constitute a "Defantt”
A, Defendant's failure to make the Settlement Payment when due, including
but not limited to the return of a check or money order from the issuing

financial institution for insufficient funds;

B. The occurrence of any of the following events: (i) any bankruptcy petition
pbe filed by or against Defendant; (ii) Defendant becomes insolvent of
makes an assignment for the benefit of any creditor ot creditors, and/or
(iii) a veceiver of frustee be appointed for any of the assets of Defendant;

and/or .
C. The breach of any representation, warranty, covenant, condition or other

term of this Agreement.

In the event of a Forbearance Default, Receiver chall be entitled to immediately subrpit ab ex
parte motion for final judgment for money damages to recover the Amount Due, less any
payments made, without further hesxings or motions on the matter. Receiver is not obligated ta
provide Defendant with notice of an event of Forbearance Default.

S. Represenfations and Warranties, The Parties represent and watrant to each
other that: (2) they have the legal capacity and authoity to enter into this Agreement; (b) gach has
freely, voluntarily, and without duress or coercion of any kind whatsoever, entered into this
Agreement undet the advice of counsel or with the opportunity to seek the advice of counsel; and
(o) this Agreement constitutes the voluntary, logal, valid and binding obligation of said party.
Defendant hereby represent(s) and warrant(s) that: (a) prior to the execution of this Agteoment,
he/shefit/each was fully apprised of sufficient relative dats, in order to intelligently exercise a
judgment in deciding whether or notto exeoute this instrument and in deciding on the contents of
the same; (b) the decision to execute this Agreement was not predicated on o¥ influenced by any
declarations or representations made by Receiver; and (¢) this Agreement in all respects has been
voluntarily and knowingly executed by Defendant with the express intention of effecting the
legal consequences thereof.

6. Release. Immediately upon the execution of this Agreement, except as to the
rights, liabilities and obligations arising out of this Agreement, Defendant hereby fully and
forever compromise(s), settle(s), release(s) acquit(s), and discharge(s) the receivership estate,
Receiver, Moecker & Associates, and thelr predecessors, SUCCESSOTE, subsidiaries, pssigns,
affiliates, insurers and any and ali present and former employees, attorneys, agents, officers,
directors or persons, corporations, repregentatives and other entitics connected therewith (the
"Releasees"), from any and all past, present or future claims, causes of action, suils, demands,
losses, liabilities, costs OF obligations of any nature whatsoever, whethey based on tort, contract,
or other theories of recovery, between Defendant and the Releasees, whether now known,
unknown, asserted, unasserted, foreseen, unforeseen, contingent, actual, liquidalad or
unliquidated. The provisions of this section shall survive even in the event of a Forbearance
Defanlt,

7. Choice of Law. This Agreement shall be governed by the laws of the State of

Florida,
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8, Entive Undexstanding. This Agreement sets forth the entire understanding of the

he subject matter hereof and supersedes all prior negotiations, agree-

Parties with respect to t
ments, and understandings, oral or writlen, with respect o the subject matter hereof. Rach party

declares and represents that no prarnise, inducement o agreement not herein expressed has heen

made to the othet parly and that this Agreement contains the entire texms of the settlerment
between the Parties, each party has had the opportunity to consult with an attorney of their choice

and, further, each party has read the terms of this Agreement, understands thern, and accepts
them of such party's own fiee will, :
9. Severability. If any term of other provision of this Agreement is invalid, illegal or

incapable of being enforced by any rulo of law, oF public pelicy, all other conditions and pro-

visions of this Agreement shall nevertheless remain in full force and effeel so long as the eco-

nomic or legal substance of the transactions contemplated hereby is not affected in any manner
ther provision is invalid,

adverse to any of the Parties. Upon such determination that any tern or 0
illegal or incapable of being enforced, the Parties shall negotiate in good faith to modify this

Apreement so as {0 effect the original intent of this Agreement as closely as possible in a

mutually acceptable manner in order that the transactions contemplated hereby be consummated

as originally contemplated to the greatest extent possible,

10,  Binding Effect This Agreement shall be binding upon and inure 10 the benefit of
the parties hereto and their respective heirs, personal yepresentative(s), legal representatives,
successors and assigns and all of those holding fitle under either of them and the pronouns used
herein shall include, where appropriate, either gender and both singular and pluval,

11.  Attorneys’ Fees and Costs, Defendant agress 10 bear her own aftorneys fees and

costs ju this action herein, In ¢he event that logal or ather action is required to enforce & party's

rights under this Agreement, the non-prevailing party agrees to reimburse the prevailing parly
wpon demard for its reasonable attorneys’ fees and othet related costs and expenses incutred in

connection with the enforcement thereof,

12, Modification. This Apgreement may not be amended, altered, modified or
otherwise changed exceptin a writing signed by all Parties.

13, No Waiver, Failure to insist on compliance with any term, covenant of condition
contained in this Agreement shall not be deermed a walver of that term, covenant or condition,

nor shall any waiver or relinquishment of any right or power contained in this Agreement at any
one time or more times be deemed 2 walver or relinquishment of any right or power at any other

time or times.

14,  Executfon in Countexparts, This Agreeiient may be executed in several
counterparts and through the exchange of tacsimile or PDF signature papers and, as executed,
shall constitute one Agreement.

15.  Signature of Corporate Defendants. The individual signing this Agrcement o1
behalf of each of the corporate Defendants represents and warrants that he or she is a duly

elected, qualified and acting officer of that entity, that he or she is authorized to execute and
deliver this Agreement on each entities behalf, and that all necessary corporate approvals have

been obtained,
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16. Tolling of Statutes of Limitation. Defendant acknowledges and agrecs that any
and all applicable statutes of limitation shall ba tolled during the Forbearance Period and for a
period of two (2) years from the date hereof (“Tolling Period”) and that Defendant shall not
rajse the running of any applicable statutes of limitation as a defense in any {egal action related to

the Armount Due, if an action is commenced during the Tolling Period.

17, Dismissal of Action, Upon full and complete payment of the Seitlement Amount
and the entry of the Order Approving the Settlement Agreement with Defendant pursuait to the
aforementioned Cass Management Order the Receiver will file a motion to voluntarily dismiss

this action with prejudice.

18, Jurisdiction, The parties further stipulate and agree that this Court shall retain
jurisdiction of the parties in this cause of action to enforce the Settlement Agreement, should the
need arise,

AN WITNESS WHEREOF, the parties have executed this Agresment effective this
(2 ) day of January 2012.

By: y
A ey -
. 7‘4/7 grﬂm ("\(/(7?:% } Chrymnm /é_z

Lyhfla L. Hammill _Miehwel B, Moecker

Plaintiff, Receiver for Botfly L.L.C,, David R.
Lewalgki, JonJ .,H/am ’xl\l
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Defendant

Steve D. Ttan ,7‘ Jogéline J. Hérd/riéi’(, Esquire
Law Office of Steve D. Tran | Elorida Bar No, 71936

2985 First Ave. North, Suite A L “BUSH ROSS, B.A.

St, Petersburg, FL 33713 P.O, Box 3913

Counsel for the Defendant Tampa, FL 33601-3913

Telephone: (813) 224-9255
Facsimile; (813)223-9620
Counsel for the Receiver
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